BEFORE THE
DEPARTMENT OF CORPORATIONS
STATE OF CALIFORNIA

In the Matter of the

Accusation of the: OAH No. N-1997120014

THE COMMISSIONER OF CORPORATIONS
OF THE STATE OF CALIFORNIA

Complainant,

vS.
FIRST FINANCIAL

Respondents.

' et ettt S e e et e e M et S S

DECISION

The attached Proposed Decision of the Administrative Law

Judge is hereby adopted by the Commissioner of the Department of

Corporations as its Decision in the above-entitled matter.

This Decision shall become effective on 7/27/98.

IT IS SO ORDERED 7/27/98.

Commissioner of Corporations

By Dale E. Bonner

ORH 15 (Rev. 6/84)
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THE COVM SSI ONER OF CORPORATI ONS
OF THE STATE OF CALI FORNI A,

Conpl ai nant ,
V.
FI RST FI NANCI AL

Respondent .
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PROPOSED DECI SI ON

On January 28, 1998, in Sacranento, California,
WIlliam O Hoover, Adm nistrative Law Judge, O fice of
Adm nistrative Hearings, State of California, heard this
mat t er.

R. M chael Llewellyn, Counsel, represented the
conpl ai nant .

Eric R Garner, Attorney at Law, of Wagner, Kirknan
and Bl ai ne, Attorneys at Law, represented respondent. Al den
Jonat hon Appl eton al so appeared on behal f of respondent in his
capacity as president of the corporation.

Evi dence was received, the record was cl osed and the
matter was subm tted.

FI NDI NGS OF FACT

Brian A. Thonpson ("conplainant"), Acting
Comm ssi oner of Corporations of the State of California, nade
and filed this Accusation in his official capacity.



Since June 17, 1997, and at all tinmes relevant to
this proceeding, First Financial, Inc. ("respondent”) was
| 'i censed by
t he Comm ssioner as a corporate broker under the California
Fi nance Lenders Law (License no. 607 1163). The |license was
i ssued under the nanme of "First Financial" to engage in
busi ness at 2201 21st Street, Sacranmento, California 95818.

As part of the application process for a corporate
broker's license under the California Finance Lenders' Law,
respondent was required to submt a Statenment of ldentity and
Questionnaire ("SIQ'). The SIQ dated July 2, 1996, was
conpl eted by A. Jonat han Appleton ("Appleton”), as an officer
and on behal f of respondent. |Item 3 of the SIQ asked the
foll owi ng questi on:

"Have you ever been nanmed in any order, ... of
...any gover nnment al agency or adm ni strator,
tenmporarily or permanently restraining or enjoining
you from engagi ng in or continuing any conduct, practice

or enpl oyment ?"

Appl eton answered "No" to this question, although he
was nanmed in a Cease and Desist Order (H- 3011 SAC) issued by
t he Comm ssioner of Real Estate on May 19, 1994 and filed with
t he Departnment of Real Estate (DRE) on June 2, 1994. Appl eton
si gned an Acknow edgenent of Receipt of this Order on June 6,
1994.

The basis for issuance of the Order was the fact
t hat Appl eton had engaged in the business of a real estate
broker in the state without being |licensed as a real estate
br oker or sal esperson.

IV

On page 4 of the SIQ Appleton signed the follow ng
VERI FI CATI ON:

"1, the undersigned, state that | amthe person
named in the foregoing Statenent of ldentity and

Questionnaire; that | have read and signed said
Statenment of ldentity and Questionnaire and know t he
contents thereof, including all exhibits attached
thereto, and that the statenments made therein,
i ncludi ng any exhibits attached thereto, are true."



"1 certify/declare under penalty of perjury that the
foregoing is true and correct."



Vv

Appl eton was famliar with Cease and Desist Orders
as he previously signed an Acknow edgenment of Receipt for such
an Order (H-2261 SAC) issued by the DRE on August 31, 1987.
VWil e not named in that Order, Appleton was the president of
the cited business and signed the receipt in that capacity.
That Order was agai nst Property Owners Managenent Associ ati on,
I nc. (POMA), for engaging in activities as real estate brokers
while its corporate license was suspended. POVA was directed
to cease operations until it denonstrated to the Comm ssioner
of Real Estate that it was no | onger subject to suspension.

As president and signator to the Acknow edgenent of Recei pt,
Appl eton was aware of these facts.

\

Further, POVA was charged by the Departnent of Real
Estate in an Accusation (H-3009 SAC) filed May 19, 1994. The
Accusation all eged negligence or inconpetence by POVA in
permtting and conpensating unlicensed real estate activities
by named individuals, including Appleton. That matter was
settled by stipul ated agreenment whereby POVA admtted the
foregoing and to revocation of its license. Appleton signed
the stipulation as president and on behal f of POVA on Novenber
23, 1994.

VI |

Appl eton has been involved in various aspects of the
real estate business for approximately 29 years. He has
experience in starting up and nanagi ng rel ated busi nesses and
has generally been in positions of authority and
responsibility.

He is currently directly involved in three real
estate rel ated busi nesses operating under the name of First
Financial. These businesses are all co-located at the 21st
Street address. They are First Financial, Inc. the
corporation referred to in this Accusation; First Financial
Services, a general partnership; and First Financi al
managenment conpany, a property nmanagenent conpany, apparently
doi ng busi ness as POVA, Inc..

VI

In the course of business Appleton has been exposed
to "lots of paperwork” and "lots of forms"™ and has worked with
numer ous federal, state and | ocal governnental agencies. His
testinmony that he has had no direct contact with the DRE,
despite being nanmed in and served with a cease and desi st



order by DRE, strains credulity. Appleton further asserted
that he often just



signs forms prepared by others. He stated that if he was
uncertain of the neaning of a form he would ask others with
expertise in that area. These statenents were self-serving
and not supported by the evidence.

I X

When questi oned about his negative response to Item
3 on the SIQ Appleton clainmed that he did not understand the
meani ng of the ternms "governnental agency" or "enjoin". He
further asserted a | ack of recollection whether he sought help
filling out the application.

G ven Appleton's years and | evels of experience in
the field of real estate, his involvenent in the disciplinary
process and litigation with the DRE, his explanations are
di si ngenuous and sinply not credible.

X

On Septenber 11, 1997, acting on a consuner
conplaint, two exanmi ners fromthe Departnent of Corporations
went to the place of business of "First Financial" at 2201
21st Street in Sacranento, California. The purpose of the
visit was to exam ne the books and records of "First
Fi nanci al ", including the conplaining consuner's file. The
nature of the conplaint was never explained and the only
inference that may reasonably be drawn is that it was rel ated
in some manner to a real estate transaction and/or | oan.

The exam ners identified thensel ves to Appl eton and
stated the purpose of their visit. The only other person
present was an Estell Schleicher. Appleton refused access to
t he books and records of First Financial explaining to the
exam ners that they were not entitled to access. After
spendi ng approximately four (4) hours at the place of
busi ness, the exam ners |eft w thout having obtained access to
the particular file sought or the books and records of First
Financial. Neither examner in his testinmony (by affidavit)

i ndi cated that Appleton offered any explanation for his
failure to grant access beyond the assertion that they were
not entitled to access. The respective contents of the
affidavits were consistent with other evidence received.

Xl

During his testinony, Appleton clainmed that the
exam ners were told that First Financial (the Corporation) was
not functional or operational and that Appleton did not have
anything that he could show them despite being |licensed for a
period of three nmonths. He also clainmed to have told the



exam ners that the specific file sought was inconplete and was
bei ng held by the general partnership (First Financial
Services, a real estate brokerage). The license status of
First Financial Services was never established.

Appl eton further testified that the corporation was
not functional at that time for tax reasons and that the
busi ness was being conducted by the general partnership (also
known as First Financial). Appleton could not recall whether
he informed the exam ners of this latter information.
Appl eton asserted at hearing that the file sought by the
exam ners was the property of the general partnership and that
he had no authority to permt access to it. He also clained
that the general partnership was not under the jurisdiction of
t he Departnment of Corporations. Appleton's testinmny was not
per suasi ve.

X1

VWhen queri ed about the general partnership, Appleton
stated that Estell Schleicher (a witness for respondent), who
was present during the exam ner's visit, was the genera
partner and Metro Trust was the only other partner. Only upon
further inquiry did Appleton adnmt that he was the sole
trustee of Metro Trust and the only other officer of the
general partnership (In other words he was Metro Trust). k.
Schl eicher is also an officer in First Financial Corporation
and Appleton is its president.

Appl eton's testinmony in this area was evasive and

lacking in candor. It is unclear what was the notive for his
| ack of cooperation with the exam ners, but it is clear that
he coul d have cooperated if he so chose. Further, Appleton

concealed his true relationship to the general partnership and
permtted the exanm ners to believe erroneously that he had no
authority to grant access to the file in question.

X1

The determ nation that the file was not subject to
the jurisdiction of the Departnent of Corporations was made
unilaterally by Appleton. At the hearing he did not produce
any evidence that First Financial Services was a broker
l'i censed by the Departnent of Real Estate or that the file in
gquestion pertained to a | oan secured by a lien on real
property. Nor was evidence presented of any other
circunstance that would exenpt First Financial Services or the
file from exam nation or investigation.

X'V



The evi dence indicates that confusion existed on the
part of the exam ners regarding the identity of Appleton's
vari ous business entities and their relationship to one
another. That all three businesses used the nane First
Fi nanci al, were co-located and the fact that the Departnent of
Corporations |license was issued to "First Financial", were
certainly contributing factors. For his part, Appleton nade
no attenpt to clarify the situation for the exam ners.

XV

Appl eton's testinmony, taken in its entirety, was
sel f-serving, |acked candor and di si ngenuous. Appleton's
conduct with the exam ners and while testifying tended to
obfuscate matters and m sl ead rather than clarify or inform
Absent corroborative evidence it was not persuasive and mnust
be viewed with skepticism

DETERM NATI ON OF | SSUES

Cause for discipline of respondent's |license
pursuant to Fi nancial Code section 22714(a)(3), has been
est abl i shed by a preponderance of the evidence by reason of
Findings I1-1X and XV.

Fi nanci al Code section 22109(a) (1) provides that a
fal se statement of a material fact is a basis for denial of a
license. This section provides the basis for discipline under
section 22714(a)(3) in that it is a fact or condition that
woul d have warranted denial of a |license.

The facts anmply denpnstrate that respondent through
Appl eton, wilfully and intentionally failed to disclose on the
SIQ and conceal ed the fact, that Appleton had been the
subj ect of a cease and desist order issued by the DRE.
Appl eton's explanation that he did not understand what the
term "governmental agency" or "enjoined' neant were not
believable in light of all the other evidence, and adversely
i npacted his credibility.

L1
Cause for discipline of respondent's |icense

pursuant to Financial Code section 22714(a)(1)&(2) has been
est abli shed by a preponderance of the evidence by reason of



Fi ndings Il and X-XV.



IV

Fi nanci al Code section 22701 provides the authority
for the Comm ssi oner of Corporations or his representative(s),
at any time, to investigate the business and any and all
records of anyone engaged in the business of a finance | ender
or broker whether or not the person so engaged acts or clains
to act under the authority of the Finance Lender Law. The
section al so provides that the Comm ssioner or his
representative(s) "shall have free access" to the place of
busi ness, its storage areas and any and all and any and
records used in the business. Failure to conply with this
section provide a basis for discipline pursuant to section
22714(a) (1) & 2).

Fi nanci al Code section 22057 provi des that section
22701 does not apply to "...any loan that is nade or arranged
by any person licensed as a real estate broker by the state
and secured by a lien on real property, or to any licensed
real estate broker when nmaking such a | oan.”

Fi nanci al Code section 22053 provides that "[i]n any
proceedi ng under this law, the burden of proving an exenption
is upon the person claimng it."

Vv

As the preceding sections indicate, the burden of
establishing that the file sought to be inspected by the
exam ners was exenpt was on respondent. The only evidence of
exenpti on was Appleton's and Ms Schl eicher's testinony that
is belonged to the general partnership. However, no evidence
was provided that the general partnership was |licensed by the
DRE or that the file related to a | oan secured by a lien on
real property. G ven that the conplaint was generated with
t he Departnment of Corporations, Appleton's general |ack of
credibility and the fact the file was never produced,
respondent has not net its burden.

Further, the exam ners were entitled by law to
exam ne any and all records of First Financial, Inc.. It
strains credulity to accept Appleton's assertion that a
conpany in existence for three (3) nonths would not have a
singl e docunment that could be shown to the exani ners. The
fact that all three First Financial businesses were co-|ocated
clearly required a nodi cum of cooperation from Appl et on, which
was not forthcon ng.

\
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For purposes of determ ning the appropriateness of a
probationary |license, the presence or absence of mtigating or
aggravating circunstances were considered. There does not
appear fromthe record any factors that could be considered as
mtigating of the conduct descri bed.

Aggravating circunstances are found in the fact that
Appl eton was previously involved in a disciplinary proceedi ng
with the DRE due to his engaging in the business of real
estate while unlicensed. It is also noted that while
respondent was not named in other disciplinary matters, he
occupi ed positions of authority in those instances. Further,
the fact that Appleton's nisrepresentation was intentional
rat her than negligent or inadvertent is considered an
aggravating circunstance.

The profession of real estate requires persons of
the highest integrity who will conply with regulatory and
statutory guidelines. Respondent (Appleton) has denpnstrated
an inability or unwillingness to follow the law. Equally
i nportant, his conduct with the exam ners and his demeanor and
testimony at hearing rai se serious questions about his
integrity, such that granting of a probationary license is not
war r ant ed.

ORDER

Respondent's broker's |icense No. 607 1163, issued
under the California Finance Lenders Law and any and al
rights and privileges associated with said |license are
revoked.

Dat ed:

WLLIAM O. HOOVER
Adm ni strative Law Judge
Office of Adm nistrative
Heari ngs
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